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Dear Reader,

Welcome to this edition of the Refugee
Insights magazine. This issue tackles the
problem of xenophobia against foreigners
and specifically refugees and asylum seekers.
Florence Anyango starts the magazine off by
interrogating the causes and possible solutions
to the problem of xenophobia. This article is
augmented by Calley Mannion’s article that
takes a deeper look into the causal factors of
xenophobia in an attempt to forge responses
that address them. A personal perspective
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A Word from
the Executive
Director

is offered by Rhoda Wagaki who explores
the thoughts that lead one into becoming a
xenophobe and how to become self-aware of
this.

This edition also takes a look at the issue

of working rights for refugees in Kenya.

The policy environment in Kenya is not yet
conducive to realize this right as addressed by
Lilian Obiye and Deborah Mwangi. Nyokabi
Mwangi and Daisy Wacuka offer insights

into how such policy affect the refugee who
struggles to make a living in Kenya. The effects
of hosting refugees are also interrogated

by Brian Mbugua and Elydin Riziki. In all

these articles emphasize the need for more
concerted efforts to improve the policy
environment for refugees and other forced
migrants.

Eunice Ndonga-Githingi
Executive Director, Refugee Consortium of Kenya.
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An Overview of the Problem

of Xenophobia

By Florence Anyango Ogonjo

“Xenophobia and racist responses to refugees and migrants seem to be reaching new levels of
stridency, frequency and public acceptance.” Ban Ki Moon

enophobia derives from the Greek
terms Xenos meaning the stranger
and guests and Phobos meaning
fear. Xenophobia is therefore
understood to mean hatred for
strangers. In the academic sphere, xenophobia
is defined as the attitudes, prejudices and
behaviours that reject, exclude and often vilify
persons based on the perception that they
are ‘outsiders’ or ‘foreigners’ in a community,
state or society'. Simply put, Xenophobia is
the dislike of or prejudice against people from
other countries*

The level of xenophobia in a community,
society or state varies. Parts of the world that
enjoy political and economic stability have
been seen to be more receptive of foreign
nationals. This is based on humanitarian
grounds such as civil war, climate change
and political instability that causes them to
move from their countries of origin in search
for protection and a more stable life. With
the escalation of war, there has been an
increase in the number of foreign nationals,
both economic migrants and asylum seekers
seeking protection and safety in other states.
This creates a situation where the nationals
of that state are required to live and co -exist
harmoniously with foreigners. Xenophobic

1 'Learning to live together." United Nations Educa-
tional , Scientific and Cultural Organization <http://
www.unesco.org/new/en/social-and-human-sciences/
themes/international-migration/glossary/xenopho-
bia/>

2 The Oxford Dictionary

incidents have been on the rise in various
regions. It is therefore critical to analyse

the root causes of and ways of addressing
xenophobia. This will in turn ensure a peaceful
and harmonious co-existence in a world
characterized by high levels of displacement
and migration into and from states.

Causes of Xenophobia

Scholars have argued that xenophobia is
often prompted by the psychology of how we
view others in the society. Malcolm (2015)
has referred to it as the psychology of the
‘other’, which derives from the common view
that, that which is strange and different is
viewed with some form of askance, with the
unknown and the mystery that surrounds it
fought with doubt, concern and apprehension
among people of different nations and
cultures. The fear derived from this creates

a breeding ground for mistrust heavily
freighted with misconceptions of ignorance
and arrogance against foreigners.* Misago
(2015), addressing a panel discussion on the
waves of xenophobic violence in South Africa*
stated that “xenophobia outbreaks are often
impossible to predict beforehand because
violence arises in incidents unrelated to the
structural conditions which breed disconnect
between local inhabitants and immigrants.”

Xenophobia in the African region, particularly

3 'Understanding Xenophobia in Today's World.'
<https://nobullying.com/xenophobia/>

4 The Violent attacks on foreign nationals in May 2008
in Alexandra, Diepstool, Medlakufa,



rampant in the South African region and
slowly rearing its head in the East African
region, can be associated with the harsh
economic times and political instability that
characterizes these regions. This creates an
influx in migration patterns with refugees and
asylum seekers crossing from various borders
resulting in the host community feeling
threatened by new comers, fears which are
derived from their perceptions of economic
strain or of cultural dissimilarity.5This fact

is amplified by evidence that the root cause
of xenophobia derives from the nationals’
perception that foreigners are out to steal their
jobs and are the cause of current depleting
resources in a country already strained by its
own needs.

Manifestations of Xenophobia.

Manifestations of xenophobia often revolve
around overt discriminatory behaviour or
practice of selective enforcement of laws®

(for example) , harassment, arbitrary arrests

, political scapegoating, denied access to
services and public violence against foreigners

5 0.Yakhushko, "Xenophobia: Understanding the Roots
and Consequences of Negative Attitudes towards
Immigrants.” University of Nebraska —Lincoln , Depart-
ment of Education and Psychology <http://digitalcom-
mons.unl.edu/cgi/viewcontent.cgi?article=1089&con-
text=edpsychpapers>

6 The directive by the Government of Kenya to have all
refugees residing in urban areas relocated to refugee
camps

which is most common and rampant.
Outright violence from the public has been
viewed as the most common manifestation
of xenophobia, where collective violence is
specifically targeted at members of a certain
group because of their nationality, origin or
because they are perceived as outsiders. When
perpetrators make clear their intentions to
drive that group out of their community or
country there is no doubt that the violence is
xenophobic.

Consequences of Xenophobia.

Refugees and asylum seekers are a
traumatized group of society owing to
persecution from their country of origin, often
they have to deal with indifferent treatment
to being called derogatory names by citizens
of the country of asylum and are often denied
access to vital facilities that would enable
them strive to live better. Xenophobic acts
therefore add to the problems of refugees and
asylum seekers such as cyclic traumatization,
first trauma from the country of origin, second
trauma from daily life whilst trying to start
over again and the third from xenophobic
attacks and other related violence.’

7 A.Moyo, ‘The Impact of Xenophobia on Refugees and
Asylum Seekers." <https:/issafrica.s3.amazonaws.
com/site/uploads/Xenophobia-Presentation-An-
nah-Moyo.pdf>
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Moving forward

It is therefore clear that there is a dire need
to have the issue on xenophobia adequately
addressed by the host communities as well as
the respective international bodies in order to
ensure the protection of immigrants, refugees
and asylum seekers.

The international communities as well as
various states have tried to come up with
best practice rules on how to tackle the
raising cases of xenophobia. Some best
practice rules as derived from responses to
xenophobia include: coordinated efforts at
raising awareness of the problem; review

of record keeping systems and information
collation mechanisms; standardized reporting,
guidelines, and adequate focus and judicial
response, provision of assistance to victims;
direct medical and legal assistance to victims
of hate crime and advocacy for a more
robust government response; engagement
with the national governments pressing for
accountability through law enforcement

and prosecutions, legal analyses of relevant
antidiscrimination and hate crime legislation
and bringing attention to individual cases of
hate crime.?

Conclusion

In spite of the above efforts adopted by
different states there is still a need for greater
consistency to ensure governments, civil
society and the respective international bodies
deal proactively in the protection of refugees.
This can be achieved through concrete
protection mechanisms focusing on prevention
of and response to xenophobia.

8 Combating Xenophobic Violence : A Framework for
Action’ Human Rights First .<< https//www.human-
rightsfirst.org/wp-content/uploads/pdf/UNHCR_Blue-
print.pdf>>

Causes of

Xenophobia

By Calley Mannion

Xenophobia is one of the biggest challenges that
refugees currently face in Kenya. It is punctuated
by a dislike of and prejudice against foreigners.
This dislike and prejudice is often driven by a
number of factors such as negative perceptions,
cultural incompatibility, fear and a general lack of
punishment of prejudiced aggression. Xenophobia
propagates exclusion of the refugees which limits
their opportunities for self-reliance. This therefore
makes this issue a crucial one for refugee rights
campaigners seeking to realize refugee rights in
their country of asylum.

egative perceptions fuel xenophobia
against refugees. In Kenya, some
nationals blame refugees for job
scarcity and contributing to the
increase of rent prices in the housing
market. This thought is supported by an errone-
ous assumption that refugees, especially those
in urban areas, fully rely on aid agencies for
their sustenance: that refugees do not need to
work as everything is handed to them on a silver
platter. In a country where unemployment is at
40 percent and housing prices keep increasing,
it is easy to see how this kind of thinking can be
popular. However, as pointed out by RCK, only
3% of urban refugees totally rely on aid agencies
for their sustenance.? Further the same report
records that 49 percent of labour force employed
in refugee owned businesses are Kenyans.' This
demonstrates that refugees are offering solutions
rather than contributing to the problem.

9 Refugee Consortium of Kenya (2015), Myths and Truths,
Nairobi: Refugee Consortium of Kenya, p.16
10 Ibid, p.22



Another theory suggests that crisis is a key
driver to xenophobia. This implies that the
causes of xenophobia are not always person-
al or inspired by mass migration, rather by
crisis. Under normal circumstances, this theory
would argue that calm, peaceful relations
with refugees get lost during crisis. Refugees
relocate because they must flee conflict, when
they enter a second country, a local crisis can
harm their ability to be accepted. Since Kenya
has been experiencing a drought crisis for the
past 3 years, there exists an extra motivation
to guard itself and its citizens before anyone
else. This theory of phenomenology though,
does not address varying levels of xenophobia
among populations- only temporal variation."

Cultural incompatibility has been proffered as
an alternative explanation for the existence of
xenophobia. Proponents of this theory explain
xenophobia as one culture elevating itself
over others; it makes no attempt to under-
stand. Xenophobia does not look out for the
well-being of others. This explanation may
not provide a strong explanation force ow-
ing to cultural compatibility of many African
cultures. This means that most of the refugee
population have similarities with one of more
of the 42 recognized tribes of Kenya.

One theorist suggests that another cause of
xenophobia is “aggression where the mob fac-
es little to no risk of punishment”." In addition
to greater understanding, there needs to be a
risk of punishment for prejudiced aggression.
When someone can gain or maintain their
power through discrimination without threat
of losing anything themselves, many would
take that opportunity. But what happens when
the xenophobia is state sanctioned?

Kenya has long implemented an encampment
policy. Refugees are required to live in one of
the two refugee camps with narrow justifi-

11 Wimmer, A. (1997). “Explaining Xenophobia and Rac-
ism: A Critical Review of Current Research Approach-
es.” Ethnic and Racial Studies 20(1), 17-41.

12 Horowitz, D.L. (2001). The Deadly Ethnic Riot. Cali-
fornia University Press.
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cations to leave. Since refugees are foreign-
ers and other foreigners are not required to
remain in camps, there should a strong justi-
fication for this different treatment. However
the best explanation that has been provided is
that refugees are a threat to national security
without provision of any evidence to support
this explanation. Therefore it is highly unlikely
that a government that has this attitude to
refugees would be open to punish prejudiced
aggression. This means that a permissive envi-
ronment has been created and is continually
sustained through state behaviour.

Xenophobia underlies national as well as inter-
national conflict, but still remains mostly un-
der investigated, so it has proven complex to
solve. The causes of the xenophobia are varied
and deeply rooted. Despite its deep roots
though, people rarely confess to the existence
of a problem; “the response from political
leaders in response to allegations of growing
xenophobia has often been denialism”.13 De-
nying the existence of the problem only makes
it more difficult to resolve. The first step to a
solution has to be increased awareness that
xenophobia exists and increased awareness of
the issues refugees face.

None of these theories can explain xenophobia
alone. They each are based on real opinions
that people hold, but they neither justify nor
fully describe the complexity of it. By combin-
ing these explanations- combining crisis with
competition for resources and differences in
culture with lack of consequence- one begins
to look at xenophobia as the multifaceted
issue that it is.

13 Desai, A. (2008). “Xenophobia and the Place of the
Refugee in the Rainbow Nation of Human Rights.” Af-
rican Sociological Review / Revue Africaine De Sociol-
ogie 12(2), 49-68.
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The Day | became a Xenophobe

By Rhoda Wagaki

I do not consider myself to harbour any
xenophobic attitudes. This is because | have
always assumed that xenophobia is almost
always manifested through unpleasant
treatment of an individual that is different
from oneself. Therefore my frame of mind
was focused on the acts that are inspired

by xenophobia rather than how xenophobic
thoughts manifest themselves in our minds and
how this affects our behaviour. As | reflected
on this subject, | was reminded of my own
experience which | will share.

ne day | was conducting a
community forum with some
community members in a village
somewhere in Kenya. | had made
all the preparations from securing
a venue to ensuring that all the community
members of this particular village attend

and that refreshments would be provided.

The forum was meant to discuss sexual and
gender based violence (SGBV) prevention and
response. This village has among the worst
cases of SGBV incidences in the area and
therefore a sensitization forum was warranted.

Then it happened. The conversation started
and that is when it dawned on me that |

was the only ‘different’ person in the room.

| was a stranger, a foreigner, the out-group.

| looked different, spoke different, was
dressed different and was surrounded by
people different from me, the in-group. | only
understood what the interpreter reported
back to me. | hoped that she communicated
what | was actually saying back to the group
and that she accurately translated what they
were saying. A small but definite gathering of
several fears started forming in my mind. Fear
of the unknown — what were they thinking
about? Was | stepping on cultural toes? Was

Participants during the community forum.



that hostility on their faces? Many fears. |
however was not going to let it show on my
face, so | smiled wider and walked into the
centre of the room and | kept talking about the
different types of SGBV and their effects to the
community.

All was going well until an elderly male stood
and spoke for a whole five minutes in a voice
that became louder by the minute. Every so
often he would angrily point at me with his
walking stick and the other members of the
community started nodding at what he was
saying. It was obvious he was very upset at
something but | could not understand what.
Perhaps he was angry at me and my ‘anti-
cultural” message? From the side of my eye

| noted how far from the exit point | was and
the riot of fears in my head grew in size and
clamour. By the time he sat down | was sure
they would all rush in and drag me to my
crucifixion. | would be a lesson for other anti
SGBV crusaders!

Freeze that moment right there. In that
moment, | fit in the category of a xenophobe.

| had the fear and distrust of that which |
perceived to be foreign or strange. All that

| lacked was the outward expression of it. |
considered all the differences between myself
and audience and concluded that on that basis
alone, they were out to harm. This influenced
my interpretation of an otherwise innocuous
action into something sinister.

As it turned out the man was lauding RCK
efforts to sensitize the community on the long
lasting effects of SGBV. He was also expressing
his displeasure at everyone who helped
protect perpetrators of the same in the name
of culture. This was explained to me as the
community members clapped for him which

to me sounded like a thousand thunders. Of
course once | understood what was happening
it was music to my ears.

My point in this story is that reality looks
different to different people depending on a
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combination of factors present at the time.
Sometimes we are not even aware of the fears
we carry within us and how they influence

our perception and therefore our response to
people and situations. A primary or secondary
survivor or eyewitness of terrorism or hate
crime will defend his fear or hatred of a certain
grouping of people.

Tackling xenophobia is first a personal
challenge then a collective one. To address
this issue, consider the following: first be
aware of personal insecurities and fears

and set boundaries on them so they do not
wholly cloud your perception of people and
situations. A certain amount of fear is good as
it helps us be cautious and that has saved a lot
of lives. It however makes for a terrible master.
Secondly embrace curiosity, it is dangerous
only to the cat. As far as it is humanly possible,
suspend judgment on people’s differences and
take the time to explore it. Thirdly realize that
it's a thin line between victim and perpetrator
of xenophobia. We are all at risk of being on
the receiving end of hate. Finally help others
rise above their fears of the foreign.

8 InsichT P TNEENY AW WA VA
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Enhancing Protection during Mass Influx:
Depoliticizing Prima Facie
Status Recognition

By Deborah Nyokabi

rima facie refugee determination
refers to an approach whereby
refugee status is recognized by a
state or the UNHCR on the basis of
apparent or objective circumstances
that those fleeing the country of origin are
at risk of harm. The prima facie approach
is mostly used in large-scale displacement
situations were individual status determination
is impossible, impractical or unnecessary'.

The Refugees Act of 2006 recognizes prima
facie refugee status. Section 3 stipulates that:

A person shall be a prima facie refugee for
purposes of this Act if such person owing

to external aggression, occupation, foreign
domination or events seriously disturbing
public order in any part or whole of his country
of origin or nationality is compelled to leave
his place of habitual residence in order to seek
refuge in another place outside his country of
origin or nationality?.

If the Minister considers that any class of
persons are prima facie refugees as defined in
subsection (2), the Minister may declare such
class of persons to be prima facie refugees
and may at any time amend or revoke such
declaration3.

Section 3 has played a vital role in the
protection of refugees particularly asylum
seekers of Somali origin. However, the recent
turn of events has disclosed that the section
has a lacuna that creates room for arbitrary
abuse. The Cabinet Secretary for Interior

and Coordination of National Government,
Honourable Nkaissery, revoked the prima
facie status of Somali Refugees vide Gazette
Notice No. 3017 dated 27th April 2016. The
revocation applied retrospectively with effect
from 1st April 2016.

The cabinet secretary’'s decision to revoke

the prima facie status can be traced to the
national security narrative that began during
Operation Usalama Watch. It was a mala fide
decision as the ministry later disbanded the
DRA,; the very body responsible for conducting
Refugee Status Determination.

The ad hoc decision is a wake-up call that an
amendment is required to seal the loophole
in Section 3 (2) of the Refugees Act in Kenya.
If an individual can decide in his/her sleep
that a core protective measure should cease,
then asylum seekers are in grave danger.
When revoking such a crucial protection
incentive, the cabinet secretary ought to have
demonstrated that the scenarios spelt out
under Section 3(2) had ceased to exist.

The revocation of the Prima Facie Status of
Somali refugees means that they will have to
undergo the Refugee Status Determination
(RSD) process. The high influx of refugees

in Kenya means that the statutory period of
90 days prescribed by Section 11 (5) of the
Refugee Act is yet to be fully implemented.

Financial and human resource constraints have
bred a situation where asylum seekers undergo
RSD for three years or more. Some of the
Great Lakes Region refugees who registered
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Above: Eunice Ndonga-Githinji (RCK Executive Director) giv-
ing remarks during a Police Officer’s Training session in Marsa-
bit County in Aptil 2017.

Right: RCK Staff participating in a procession in Garissa
Town during the Universal Children Day celebrated on
20th November 2017.

Below: Participants of the Refugee Bill sensitization workshop led
by Hon. Asman Kamama and Eunice Ndonga-Githinji (RCK Exec- |8
utive Director).
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change notes during a staff
meeting.

Left: Fredrick Koome, Advocacy
Prorgamme Officer, listening to
the views of RCK beneficiaries
for stronger and more effective
programming.



in 2016 have RSD interview dates stretching
as far as 2019 and 2020. The lengthy RSD
process creates a means that refugees

have limited access to work opportunities;
education opportunities, and durable solutions
like local integration and resettlement.

There are two main ways of granting group
status, namely ministerial declaration and
status determination by a specified body4.

In the ministerial declaration approach, the
minister responsible for refugee affairs makes
the declaration without any interaction with
the asylum seekers. In the specified body
approach, the body responsible for conducting
refugee status determination makes the
declaration upon compiling an objective report
on the state of affairs in the country of origin5.

The ministerial declaration approach is likely
to fall culprit to subjective politics as the
cabinet secretary is a presidential appointee.
The specified body approach is more
commendable as it depends on first-hand
interactions with asylum seekers.

N O N O N

The current asylum space in Kenya is highly
securitized and politicized. The only way to
guarantee protection to asylum seekers is

by shifting prima facie status determination
from the minister to the body responsible for
refugee status determination. The body must
be free from executive control and influence.
As such, it should be an independent
commission with tenured membership and an
autonomous fund to avoid dependence on the
national treasury.

Deborah Nyokabi is an
Advocate of the High Court
of Kenya and an Assistant
Programme Officer at the
Refugee Consortium of Kenya &,
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Impact of Refugees on Host Countries

By Brian Mbugua and Elydin Riziki

refugee, just like any other citizen
of the world is entitled to the
basic human rights accruing to
him or her, the only difference
being that they have been forced
from their country of origin because of civil
strife, war or natural disasters. More often
than not, refugees escape from their country
and move into the host country en-masse.

Large populations of refugees that arrive into
3 host community usually cause a significant
impact on the social, economic and political
lives of the host communities. It has been
observed that developing nations often
receive a bulk of the total global population
of refugees. A good demonstration of this
observation is witnessed in countries such as

Kenya, which holds about 489,239 refugees14.
In the Middle East, countries bearing the
largest responsibility of refugees coming from
Syria are Lebanon, Jordan & Turkey.

As soon as the refugees arrive into the host
country, they begin competing with the host
community for the already scarce resources
like water, food, fuel, housing and medical
services. After sometime their needs develop
into more significant ones like education,
natural resources and employment. For
instance in Kalobeyei (Kakuma); a developing
refugee settlement, conflict has arisen
between refugees and the host community

14 UNHCR data as of 31st October, 2017

12 InsicHT F N N W Y YA,



mainly over firewood
and water.

The impact of large
numbers of refugees
on the economies of
low income developing
countries is often

one that disrupts

and alters flows of
goods and services,
depresses wages and
inflates prices. It is
estimated that one refugee will require about
$119,000 per year for their basic upkeep and
maintenancel5. Presence of a large refugee
population also puts a strain on government
structures especially the local administration.
In Kenya for instance, the local County
Government has had to contribute from its
meagre resources.

Most countries view refugees as a liability

to the economy. They argue that a refugee
would consume a lot more resources than he
will contribute to the society. This means that
tax payers from the host community are left
paying a hefty price for hosting the refugees.
Some countries like Hungary have refused to
accept refugees basing their argument on this
belief.'®

When there is a sudden influx of refugees,

it is expected that there are going to be
modifications in the local infrastructure. Most
of the time these modification are planned,
for instance irrigation schemes created to feed
the growing population, land clearance and
cultivation and infrastructure relating to water
and sanitation.

In other instances however, these
modifications are not planned, and may
cause a degradation of the local ecology. For
instance garbage heaps, soil erosion, decrease

15 Global Business Knowledge: The effects of refugees
on host countries. By Zheng Nie
16 Hungarys' “Zero Refugee"” strategy. By Lily Bayer

in soil fertility and pollution may occur as a
result of a sudden influx of refugees. Natural
resources like water and fuel (firewood) are
also strained by the addition of sizable groups
of people.

An example of the eco-system suffering
degradation as a result of refugees’ influx

can be witnessed in Pakistan. Over two
million Pakistani refugees contributed to the
degradation of roads, canals and woodlands'".

The negative social impact is witnessed where
relief agencies step in to alleviate the plight
of refugees and fails to consider the host
communities. With unequal distribution of
resources, between the host community and
refugees, there is bound to be increase in
Xenophobia

Politically, the impact of refugees in the

host countries can be significant. Refugees
have influenced the creation and revision of
legislation pertaining to refugees. In Kenya,
after the terrorist attack on Garissa University
in 2014, drastic policy changes were adopted
by the government concerning asylum
seekers & refugees. A good example of this

is when the Cabinet Secretary for Interior

& coordination of National Government

17 UNHCR: Social and economic impact of large refugee
populations on host developing countries
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at Kakuma and Dadaab. The Refugees act is
also currently under review to reform the
processing of refugees and to govern their stay
while in Kenya. For instance the government
while making amendments to the Refugee Act
of 2006 had sought to make permanent the
encampment policy where all asylum seekers
would remain in their designated refugee
camps until the processing of their status is
complete.18

When there is a mass entry of refugees

into a host country, there are bound to be
reservations from host communities. This is
especially so considering the limited resources
they will have to share with the incoming
population.

In the grander scheme of things however,
research findings from the UNHCR19 has
shown that refugees contribute to the
economy far more than it had been realized.
Refugees are often more likely than any other
group, to open small businesses which in turn
create employment and stimulate the local
economy. Some of the refugees are also skilled
workers. Such skills can be utilized for the
benefit of the host community.

The government and development agencies
ought to create more host community
development projects, and coordinate them with
refugee-related development projects for better
integration efforts.

Brian Mbugua is an
Assistant Programme
Officer, Kakuma Office

Elydin Riziki Thoya was
Assistant Programme
Officer, Kakuma Office

18 Security laws (Amendment) Act No. 19 of 2014
19 "A new beginning” Refugee integration in Europe

Quagmire Choking the
Livelihoods of Urban

Asylum Seekers

The right of refugees to work is recognized
by Articles 17 and 18 of the 1951Convention
relating to the Status of Refugees . State
parties are mandated to accord refugees the
most favourable treatment accorded to aliens
generally in the same circumstances with
regard to wage-earning employment and self-
employment.

A refugee is defined as someone who flees

the country of their nationality owing to well-
founded fear of being persecuted for reasons

of race, religion, nationality, membership of a
particular social group or political opinion; or a
person who leaves his place of habitual residence
due to external aggression, occupation, foreign
domination or events seriously disturbing public
order.6 Asylum seekers appear to be legal orphans
as are not mentioned or defined in international
protection instruments. The United Nations Higher
Commissioner for Refugees defines an asylum
seeker as someone whose request for sanctuary
has yet to be processed?. The difference between
refugees and asylum seekers is that refugees have
already attained recognition in their country of
asylum while asylum seekers are still pursuing
recognition as refugees. The rights of asylum
seekers are often at peril as they are at the mercy
of the country of asylum.

In Kenya, an asylum seeker is defined as a person
seeking refugee status in accordance with the
provisions of the Act8. Kenya recognizes two
categories of refugees: statutory refugees and
prima facie refugees9. Statutory refugees have to
undergo Refugee Status Determination (hereinafter
RSD) while prima facie refugees automatically
become refugees upon entry. Currently only

South Sudanese asylum seekers enjoy prima facie
status. The bulk of refugees: Congolese, Burundi,
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Ugandan, Ethiopian, Eritrean, and recently
Somali refugees have to undergo RSD.

The law requires the Commissioner of Refugees
Affairs to determine applications for refugee
status within 90 days and notify the applicants
within 14 days of the decision10. Ideally, the
RSD process up to the appeal level should not
take more than six months. The law is as fancy
as a fairy-tale on paper but has yet to be fully
implemented. RSD in urban settings takes years.
Some of the asylum seekers who arrived in
Kenya in 2016 have RSD interview dates slated
as late as 2020.%°

RSD delays have catastrophic ramifications for
urban asylum seekers. They live on the verge of
an existential crisis. They are not recognized as
refugees for years on end yet they have to live
and survive. They must struggle to eke a meagre
living out of their desolate circumstances. They
work in exploitative and risky informal jobs

or businesses where they are only a handcuff
away from prison as they lack work permits and
business permits. It is an offence for any non-
Kenyan citizen to engage in any employment,
occupation, trade, business or profession without
a work permit. The Act prescribes a punitive
penalty of a fine not exceeding five hundred
thousand shillings or to imprisonment for a term
not exceeding three years or both™.

Refugees are issued with a special Class M work
permit recognized by the Kenya Citizenship and
Immigration Act and the rules thereunder12.
The seventh schedule of the rules stipulates
that a work permit may be issued to, “A person
who has been granted refugee status in Kenya
in accordance with the refugee law of Kenya
and any spouse of such a refugee who intends
to take up employment or engage in a specific
occupation, trade, business or profession”. The
Class M permit is issued on a gratis basis13. The
regulations are clear that it can only be issued to
a person who has been granted refugee status
completely locking out asylum seekers. It is
difficult for asylum seekers to get employment
as employers face criminal penalties for
employing persons without work permits14.

20 Based on the documents of the clients | have inter-
acted with.

There is an urgent need to mitigate the work
permit challenge the asylum seekers are facing.
Many refugees currently working are doing so
outside the ambit of the law. There have been
reports that locals have complained that asylum
seekers offer cheaper services since they operate
without permits and licenses. The Xenophobia
is likely to escalate as it is an election year and
candidates are whipping up the emotions of

the electorate. It is proposed that the following
measures be adopted to mitigate the quagmire.

Fast-tracking RSD: If the statutory RSD period
was to be observed, the danger would be
mitigated. Therefore the RSD department
requires adequate and sufficient financial and
human resources to accomplish the task.

Issuance of temporary work permit certificates
to asylum seekers: Rule 4 (5) of the Refugees
(Reception, Registration and Adjudication)
Regulations 2009 creates an asylum seekers
pass which is valid for one year from the date
of issuance or until a final determination of the
asylum application. A temporary work permit
pass can be issued together with the asylum
seekers' pass.

Changing Class M work permits from the
immigration and citizenship statutory regime

to the refugee statutory regime: All forms of
refugee documentation should be anchored in
the Refugees Act. Asylum seekers and refugees
require a higher level of protection than other
foreign nationals. The issuance of Class M

work permits should be shifted from the Permit
Determination Committee to the Refugee Affairs
Secretariat.

Deborah Nyokabi is an
Advocate of the High Court
of Kenya and an Assistant
Programme Officer at the
Refugee Consortium of
Kenya
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Legal and Political Obstacles for Urban
Refugees to Acquire Work Permits

By Lilian Obiye

Under the Kenya Citizenship and Immigration
Regulations, 2012, refugees can acquire 3
Class M work permit. The Kenya Citizenship
and Immigration Act, 201121provides
provisions on access to work permits for
foreigners. Section 53 (m) of the KCIA creates
an offence for a person not being a citizen

of Kenya engaging in an any employment,
occupation, trade, business or profession,
whether or not for profit or reward, without
being authorized to do so by a work permit,
or exempted from the provision by regulations
made under the Act. If a person is found
guilty he will be convicted to serve a term
not exceeding three years or pay a fine not
exceeding five hundred thousand or both.22
Under the international platform, the United
Nations Convention Relating to the Status of
Refugees grants refugees the right to work.

Refugees have the same rights as foreign
nationals in acquiring gainful employment
under the convention to which Kenya is a
party and bound to under Article 2(5) of the
Kenya Constitution, 2010. Issues including
government bureaucracy, xenophobia, long
processing, and current unemployment in
Kenya are some of the challenges refugees
have to deal with. Many urban refugees work
in the informal sector without acquiring the
necessary permits allowing them to work.

Urban refugees do not receive housing, food
or medical assistance as it is presumed they
are self- reliant as opposed to refugees residing
in the camps. Eastleigh neighbourhood, also
known as Little Mogadishu, is a hub for Somali

21 KCIA
22 Section 53(2) of the Kenya Citizenship and Immigra-
tion Act
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urban refugees living in Nairobi. After multiple
Al-Shabaab terrorist attacks there in 2014 and
2015, the neighbourhood has received a bad
reputation. However, the area has booming
businesses operated by locals and refugees.
The refugees working in Eastleigh and other
urban centres are oblivious or choose to
ignore the requirement for work permits
issued to refugees.

This then means that it is illegal for a refugee
to engage in any kind of work without a work
permit. One of the greatest challenge is that
refugees do not know this requirement, and
find themselves breaking the law, leading to
arrests. Ignorance of the law is no defence
but having said that, the government, as the
provider of the service has a legal duty to
offer information necessary to gain full benefit
from their services. This is a constitutional
provision provided under Article 46(1) (b) of
the Constitution of Kenya, 2010.

For the refugees who are aware of this
requirement, and wish to apply for a work
permit it is not a bed of roses for them. Every
step of the way, there is a hurdle for them to
jump.

The first hurdle is that they require a letter
from their employer which should state that
they have employed a foreigner and that their
no Kenyan available to take up that position.
It will be very hard for the employer to prove
that noting that there are many unemployed
Kenyans. In addition to that, employers
consider refugees who have a work permit
for employment. The law on the other hand
requires refugees to already be employed as
they would need to attach a letter from the
employer in their application for work permit.



This begs the question of what should come
first.

Related to that challenge is that most
refugees engage in informal work or trade

3s casuals and employers are not willing to
issue any documentation to refugees in a bid
to evade labour requirements like pension
and medical insurance and minimum wage.
Being desperate, refugees accept these odd
jobs where they work as security guards, shop
attendants or even barbers.

Another hurdle when applying for a work
permit is accessing documentation required
and specifically the Certificate of Good
Conduct issued by the Directorate of Criminal
Investigations (DCI). Due to the recent
changes in the administration of refugees

in the country from the United Nations

High Commissioner for Refugees (UNHCR)

to the Refugee Affairs Secretariat (RAS),
documentation issued to refugees has since g .
changed. In light of this change, UNHCR has grgater and p.o.te.nt|ally overwhelming mflgx of
since stopped renewal and issuance of UNHCR migrants. Politicians and government officials
Mandates and refugees are now issued with need to understand that refugees are a :

a government Alien Card/ Refugee Certificate source of resources as some are professionals
issued by RAS. The lack of an agreed set in their own right and by accessing work

of documents, the UNHCR Mandate or the permits they have an opportunity to give
Refugee Certificate, often leads makes it back to the country through paying taxes and

difficult for refugees to access the Certificate hence growiNE NS EE e T

of Good Conduct. implement the KCIA regulations and remove
the bureaucratic processes faced by refugees
Another challenge is that work permits is in applying for work permits.

issued to refugees and not asylum seekers.
Many urban refugees living in Nairobi, though
having lived in the country for years, are

still asylum seekers. The long refugee status
determination process and the high numbers
of asylum requests coupled with low human
capacity has prolonged the time it takes for an
asylum request to be granted.

Kenya as a country, needs to facilitate a more
direct and expedite the process of acquiring
work permits for refugees rather than
perpetuating the idea that refugees working
will only destroy the local economy.

Political rhetoric to the effect that refugees Lilian Obiye is an Assis-

are taking away jobs from the locals leading m?}iAd""C“Cy Officer

to cases of xenophobia affects the attitude of dyith Refiigee QRSO
: um of Kenya AND an

Potentlal employers towards refugees. Thgt Advocate of the High

if they make it too easy for refugees to gain @ours

meaningful employment, it could cause a
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From Citizen to Refugee

By Daisy Wacuka and Nyokabi Mwangi

My name is Marceline. | am 30 years of age
with 3 children. | was born in Kivu, Congo.

My parents were high ranked government
officers and most of my childhood was very
comfortable and filled with happiness. |
attended a boarding school for my primary
school education and later on proceeded to an
international school for my “"A” levels. | went
to University and hold a Bachelor of business
degree from the University of Kivu. | have been
married for the last 5 years and my husband
and I lived in a very good house which we
bought from our savings.

remember vividly on the 16th of October
20142 my husband came home very
worried and stated that we needed to
escape for the reason that the Government
was after him for supporting the
opposition. He seemed very worried and
wanted us to run as quickly as we could, in
fact he came home physically hurt. | had no
time to tell my family, friends and colleagues
that | had to leave. My husband, children and
| quickly gathered necessities (as we thought
them to be) and left, mind you we had no idea
where we were going.

We later on reached the Malaba border and
when we were just about to enter Kenya, my
husband was arrested by the law enforcement
agencies in our country for fleeing while he
had been asked to present himself before the
authorities. My children and | ran for our lives
and were able to enter Kenya. We were taken
to a reception centre, | am told it could have
been worse because, we would probably have
been arrested and presented before court with
a possibility of being fined and returned back
23 Not the exact date, withheld for security reasons
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to our country of origin or be discharged and
presented before the UNHCR or the Refugee
Affairs Secretariat.

After a few days, we were taken to Kakuma
refugee camp. We stayed for a few days at the
reception area and later we were allocated
shelter. Well, | was given a trampoline, some
sticks and allocated a plot where my two
children and | were supposed to live. | had no
idea how to build a house from the materials
given.

| later on got people from my community who
helped construct the shelter. | imagined having
left my very comfortable house in my country,
very well paying job and husband who i did
not know of his whereabouts. | stayed for
about a month mourning over the good things
| had in life, watched my children cry over
their father and sleeping on a wet floor. Later
on, | realised that | had to move on and take
care of my children who looked up to me.

| enrolled my children into a school near a
place where we called home. They attended
school on half day basis. | did not get an
education and therefore could not help my
children with their homework at the end of
the day. | realised that | was failing as a parent
and letting others give them ideas of what a
good parent should be.

One day, when my children were home from
school, | noticed something was not right.
They looked sad and stressed and their jovial
and lively nature was gone. | then prepared
their favourite meal with the last coin | had
hoping that they would be a bit jovial or rather
that they would speak. My eldest daughter,
with tears rolling down her chin asked me,
“Mama, why are we here? Why do people in
school say that no one wants us? My teacher
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said that countries are no longer willing
to support refugees? Is there any hope for

tomorrow?" Fi"om Cltlzen

| was dumb; | knew nothing about tomorrow, fo Rqugee

about where we will go next, about our next

meal, about why countries have turned their Stmngers looking in my direction

back on refugees. | hugged her tight without

Because I am strange to them
speaking a word and hoped that tomorrow will 8!

be a better day. But | could not stop thinking Their hawkish hostility

why powerful countries are closing their doors Meets with my awkward awareness
on refugees. Why they have tightened their

pockets?

I clutch on to my pride

In the camps we do not eat the best foods, One of the few possessions I have left
we do not wear the best of cloths, we do My dignity is longgone

not sleep on the best of beds, and we are I feel b n J h
crowded and prone to contagious diseases and fee are on tne road to nowhere

insecurity. We barely think about tomorrow
but worry about our next meals and who will My feelings of hope

attack us by the night. The resources available Have been pushed aside bv hunoer
are not enough. We are taught dependency p y 8

other than being independent. We want to be The never ending guilt

independent. And the gloomy sense of senselessness
Most people in the camps do not have skills )

nor degrees or diplomas or any academic We used to be alike

documents. We cannot apply for formal United in our pursuit ofhappiness

sector jobs as we do not have the requisite
qualifications. Technical jobs are what we
need now to sustain ourselves.

Once a human being, now a beggar
Bound to be a burden

From citizen to refugee

I washed up on these shores
Daisy is an Advocate of

the High Court of Kenya Once a human being, now a stranger

and previously worked as a To my hawkish, hostile hosts
project associate in RCK’s

Legal and Social Justice
Programme in Dadaab.

Nyokabi is an advocate
of the high court of
Kenya and She is
currently an assistant
program officer with
RCK Kakuma.
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