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RSD as an Effective Protection Tool
Snapshot of RSD in Kenya

· In Kenya, UNHCR carries out RSD on behalf of the State, a situation that has been in existence since 1991 when Kenya experienced sudden mass influxes from Somalia, Sudan and Ethiopia. 

· UNHCR, with the authority of the Government, accords refugee status through individual interviews and through prima facie group determination. 

· The individual status determination:
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· Wait for decision 

· 3 months to 2 years 

· frequent reschdling

of appointments






  

· Letter of rejection issued        

· No details on reasons for rejection 

· 30 days to appeal


· “Effective protection” is said to be afforded when minimum benchmarks, informed by the rights in the 1951 Convention, regional refugee conventions and international instruments are met.

· Protection should be extended to asylum seekers and refugees simply because they are in the territory, and should not be pegged to a formal declaration of their refugee status: it is the factors that causes one to flee that makes him/her a refugee and not the formal grant of refugee status.  The rights to life, dignity, family unity, and other fundamental rights remain, whether or not refugee status has been granted.  

RSD process and effective protection in Kenya

The RSD process has fundamental weaknesses that challenge effective protection of asylum seekers. 

1. In practice the process takes too long. From the first contact with UNHCR to the moment where a decision is given ranges anywhere from 3 months even to 24 months, and occasionally longer.

· Without documentation asylum seekers face constant harassment by law enforcement officers and the risk of deportation

· During the RSD process, asylum seekers have no access to basic rights – food, shelter, water, healthcare, education, work, etc. They are ineligible for UNHCR assistance until their status is determined. 

· In practice, they are neither under the protection of the state or under UNHCR’s protection. They are in limbo and vulnerable to abuse. 

Recommendations 

· Capacity and procedural issues that lead to lengthening the process should be addressed. 

· Provision of basic services to asylum seekers while they are awaiting status determination – shelter, food, education, healthcare, etc

· Issuance of interim documentation that serves as identity document and protection letter.
2. RSD process does not identify the most vulnerable for urgent intervention. Cases of repeated rape of asylum seekers, abduction of refugees including children, killing of prominent political persons, or persons linked to political persons, among others happen too often. 

The RSD process does not facilitate the identification of vulnerable persons and an immediate and speedy intervention to save their lives. Instead, the person must go through the regular RSD interview process and the waiting period, and thereafter apply for further consideration of security issues after his/her status has been determined 

The lack of identification of the most vulnerable has a significant impact on women and children, where they may be exposed to continuous acts of violence or sexual abuse sometimes by their own communities, or face forced marriage during the waiting period. 

Recommendation 

· In-build a process of identification of and intervention for the most vulnerable into the RSD process to remove them from immediate danger. 

· Involve NGOs and other partners in helping to identify and process such persons, where capacity issues are a challenge

3. The RSD process does not maintain a high standard of confidentiality for the asylum seeker. Given the security issues usually involved in asylum seekers claims in Kenya, it is not commendable to post their names and decisions on a board that is open for all to see.

Recommendations

· Each asylum seeker should be entitled to receive a decision and any information on his case in camera

· If the names must be posted on a notice board due to the volumes handled everyday, then only their file numbers, rather than their names should be posted

4. The RSD process is gender blind in reviewing claims of husband and wife. Usually, a family’s claim for refugee protection will be based on the claim of the husband, and the wife may be called in only to corroborate the testimony of the husband.

· Separate, independent interviews with the wife are usually not held, due to the large volumes of asylum seekers to be processed and time involved in an RSD interview. 

· This makes the woman’s claim to asylum dependent on her husband’s claim – if he is rejected, she and the rest of the family are all rejected. 

· The applicant may not have a choice on whether to be interviewed by a male or female officer. 

Recommendations 

· The RSD process should assess both individual claims of the husband and wife, in addition to assessing their claim as a couple. 

· Gender concerns should be mainstreamed in every process of the RSD interview

· Gender-related persecution should be noted and considered as a ground for grant of refugee status, under the category of ‘particular social group’

5. Letters of rejection do not give detailed reasons why the asylum seeker in question has been rejected. Use of phrases like “rejected for lack of credibility”, or “rejected on account of material inconsistency” do not give the asylum seeker an understanding of why his/her claim has been rejected. Typically, a generic letter is issued to all rejectees.

Recommendation  

· Provide a detailed record to the asylum seeker why his /her claim has been rejected. This will enable him/her to determine an appropriate cause of action

· The detailed record can be done in a final meeting with the asylum seeker and/or in a written letter to him/her

6. The appeal process after rejection does not offer an independent mechanism nor protection to the asylum seeker. 

· A person whose claim is rejected has two chances to appeal. However, s/he appeals to the same officers that rejected his/her claim. The chances of review of the decision are slim.

· In addition, when an asylum seeker has been rejected and lodges an appeal, there is no documentation given to him to show his presence is the country is legitimate, until his appeal options have been reviewed.

Recommendation 

· Set up an independent review process, possibly involving the government and UNHCR personnel

· Issue documentation to rejected asylum seekers, until their options for appeal have been exhausted

Positive steps already taken to enhance effective protection

· Issuance of documents to both men and women. Previously, documents were issued to the male head of the family, which posed significant protection challenges for women. Since 2004, the situation has been reviewed and protection documents are issued to both the man and woman.

General recommendations towards RSD as a tool for effective protection

· The RSD process should establish whether an applicant has faced gender-related persecution, and the RSD officer should go further to determine if the persecution amounts to persecution in the wording of the 1951 Convention

· In family applications, any men and women over the age of 18 should be allowed to file separate claims, without denying them the right to assert a family claim as dependants of the husband and wife 
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